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20 Pac. 129. The cases differ as to what constitutes negligence. Signing by an 
illiterate has been held negligent. Bedell v. Herring, supra; Ruddell v. Dillman, 
Adm'r (1881) 73 Ind. 518; contra, Walker v. Ebert (1871) 29 Wis. 194. Signing 
without reading has also been held negligent. McCoy v. Gouvion's Executrix 
(1897) 102 Ky. 386, 43 S. W. 699; Shirts v. Over John (1875) 60 Mo. 305; contra, 
Foster v. MacKinnon (1869) L. R. 4 C. P. 704; First Nat. Bank of Sturgis v. Deal 
(1885) 55 Mich. 592, 22 N. W. 53. It makes no difference in the jurisdiction of the 
instant case whether the payee is treated as a holder in due course or not, be- 
cause of the unsound Iowa rule that even a fraudulent plaintiff can recover 
against a negligent defendant. Shores-Mueller Co. v. Lonning (1913) 159 Iowa 
95, 140 N. W. 197. Hence, though the court in the instant case erroneously treated 
the payee as an immediate party, the result was not affected. 

Partnership — Breach of Partnership Agreement — Action at Law tor Dam- 
ages. — The plaintiff and the defendant entered into an agreement that they should 
endeavor, as joint adventurers, to obtain a contract to act as selling agents for the 
surplus supplies of the Federal Government, any expenses incurred by either party 
to be "borne by such party as incurred them," and "any profits or losses" to be 
"divided equally between them." With the help of the plaintiff, the defendant 
secured the contract in his own name and then excluded the plaintiff from 
participation therein, repudiating the contract. The defendant sold the goods and 
received the commissions. The plaintiff sued at law for damages. On demurrer 
to the complaint, held, for the plaintiff. Crovmshield Trading Corporation v. Earle 
(App. Div. 1st Dep't. 1922) 192 N. Y. Supp. 304. 

Partnership profits, as such, can be recovered at law only on an account stated. 
Consolidated M. & W. Co. v. Harper Machinery Co. (1920) 190 App. Div. 283, 
180 N. Y. Supp. 135; Ryder v. Wilcox (1869) 103 Mass. 24. But prospective 
profits can be recovered as damages in an action for breach of contract. Where 
one party to a partnership contract repudiates or breaks the agreement before 
the business' is started, the other may recover at law as damages the profits he 
would have made. Manny v. Burke (1916) 174 App. Div. 654, 160 N. Y. Supp. 
879. But if there is no basis for estimating such prospective profits they cannot be 
recovered. Webster v. Beau (1914) 77 Wash. 444, 137 Pac. 1013. However, if the 
defendant conducts the business himself, the plaintiff's prospective profits may be 
estimated on the basis of defendant's actual profits. Hill v. Palmer (1882) 56 
Wis. 123, 14 N. W. 20. If the business has never been started as a joint' enter- 
prise, this action at law is the plaintiff's only remedy. Wright v. Amann (C. C. 
1910) 192 Fed. 649; Prince v. Lamb (1900) 128 Cal. 120, 60 Pac. 689. Where the 
defendant wrongfully dissolves the partnership after the business has been started, 
the plaintiff may recover at law as damages the profits he would have made. Dart 
v. Laimbeer (1887) 107 N. Y. 664, 14 N. E. 291 ; Zimmerman v. Harding (1913) 
227 U. S. 489, 33 Sup. Ct. 387. The jury may estimate prospective profits on the 
basis of past earnings. Dart v. Laimbeer, supra. In such a case the plaintiff may 
also have a bill in equity for an accounting, in which, it seems, he can recover 
prospective profits. Zimmerman v. Harding, supra; see Uniform Partnership Act, 
§ 22 (a). Therefore, even assuming that there was a partnership agreement 
and not a mere contract to share gross income, the instant case is correct, whether 
the breach occurred before or after the joint business was started. 

Patents— Infringement— Recovery of Profits— Excess Profit Taxes.— The 
plaintiff brought this action for an accounting for profits derived from an in- 
fringement of his patent. The defendant contended that the excess profit taxes 
paid to the Federal Government should be allowed him. The profits claimed by 
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the plaintiff were only a part of the profits taxed. Held, the defendant should be 
allowed to retain that percentage of the total amount of excess profit tax paid 
which the taxable profits derived from the infringement bore to the total taxable 
profits, provided the defendant would give a bond to pay the plaintiff the equiva- 
lent of any sum saved from later taxes by reason of the payment decreed. W. W '. 
Sly Mfg. Co. v. Pangborn Corporation (D. C, D. Md. 1921) 276 Fed. 971. 

In an action for an accounting a patent infringer generally is not allowed to 
deduct property taxes. National Folding Box & Paper Co. v. Dayton Paper Novel- 
ty Co. (C. C. 1899) 95 Fed. 991. However, if the infringement comprises his 
entire business, property taxes are allowed. Carborundum Co. v. Electric Smelt- 
ing & Aluminum Co. (C. C. A. 1913) 203 Fed. 976. They are also allowed if they 
are easily apportionable to the various items of- the defendant's business. Gordon 
v. Turco-Halvah Co, (C. C. A. 1917) 247 Fed. 487. In the instant case the court 
considered three possible ways to apportion excess profit taxes. First, deducting 
only the tax which would have been payable on the profits from the infringement 
if they had been the only profits realized; second, making an allowance for the 
excess of the tax paid by the defendant over what he would have paid if there had 
been no profits from the infringement; third, the method adopted. The objection 
to the first method is that the defendant is made to pay more taxes than he 
would have paid had there been no infringement. The objection to the other 
methods proposed is that it makes the tax burden for the plaintiff increase as the 
defendant's profits from other sources increase. The objection to any allowance 
is that the plaintiff may have to pay taxes on the amount received, thus resulting 
in double taxation. Payment of this decree will be a business loss deductible from 
taxable profits. If paid during a profitable year, the credit given might reduce 
the defendant's taxes by the amount paid to the plaintiff; but if paid during a 
profitless year, no part of the tax paid would be refunded. To subject the defend- 
ant to such a risk might seem inequitable. But, in view of the difficulty of esti- 
mating correctly the amount of the allowance and also because he is the party at 
fault, it seems the better course. This is in line with the general rule in the case 
of property taxes; and it is probably more equitable to make the defendant run 
the risk of a saving on future taxes. 

Process — Summons — Foreign Corporation's Officer as Witness Exempt from 
Service. — The defendant is a foreign corporation not doing business in the state. 
The defendant's vice-president was served with a summons against the corpora- 
tion while leaving the District Court where he had been testifying as a witness in a 
suit brought by the defendant. He had come into the state for that sole purpose 
and was about to leave it on the conclusion of the trial. Held, on motion, service 
vacated. Powelson v. Proctor & Gamble Co. (App. Div. 1st Dept. 1922) 193 N. Y. 
Supp. 93. 

A foreign corporation can be served through an officer in the state on corporate 
business. Twin Lakes Land & Water Co. v. Dohner (C. C. A. 1917) 242 Fed. 
399. A person in a state solely for the purpose of testifying as a witness cannot 
be served with a summons. See Winder v. Pemtiman (1921) 181 N. C. 7, 8, 105 
S. E. 884. He -is allowed a reasonable time for departure after the suit. State 
v. Biedler (Del. 1916) 6 Boyce 262, 99 Atl. 278. The instant case presents a situa- 
tion wherein these two rules conflict. Where the legal matters of the corporation 
bring an officer into the state service on him binds the corporation. Fond du Lac 
C. & B. Co. v. Henningsen P. Co. (1909) 141 Wis. 70, 123 N. W. 640; contra, 
Noel Const. Co. v. George W. Smith & Co. (C. C. 1911) 193 Fed. 492. But an 
officer present for the purpose of having depositions taken is not subject to service 
for the corporation. Ladd Metals Co. v. American Mining Co. (C. C. 1907) 152 



